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REVI EW of a decision of the Court of Appeals. Reversed.

11 JON P. WLCOX, J. The State of Wsconsin petitions
this court for review of a published decision of the court of

appeals, State v. Hayes Johnson, 223 Ws. 2d 85, 588 N W2d 330

(C. App. 1998), which reversed an order denying the defendant’s
notion for postconviction relief. The case presents two issues:
(1) whether the defendant has established a realistic
i kelihood of prosecutorial vindictiveness, which would give
rise to a presunption of vindictiveness; and (2) whether the
def endant has established actual prosecutorial vindictiveness.

12 The defendant, Hayes Johnson, was initially tried
before a jury on a single count of first-degree sexual assault.
The jury was unable to reach a verdict, and the trial court
declared a mstrial. Before retrial, the prosecutor filed an

anmended information charging the defendant with two counts of
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first-degree sexual assault and one count of burglary, based on
the same course of <conduct as the initial charge. The
prosecutor offered to withdraw the new charges in exchange for
the defendant’s guilty plea to a single count of first-degree
sexual assault. The defendant rejected the plea offer and noved
to dismss on the ground that the filing of additional charges
gave rise to a presunption of prosecutorial vindictiveness. The
trial court denied the notion, holding that no presunption of
vindictiveness arose from the addition of charges after the

mstrial and that there was no other evidence of vindictiveness.

13 On retrial, the jury found the defendant guilty of
both counts of sexual assault, but found him not guilty of the
burgl ary charge. In a postconviction notion, the defendant
renewed his prosecutorial vindictiveness claim The trial court
agai n denied the notion, and the defendant appeal ed.

14 The court of appeals reversed, concluding that the
i nstitutional bi as agai nst retrials, t oget her with the
prosecutor’s addition of new charges and offer to w thdraw them
if the defendant would plead guilty, was sufficient to trigger
the presunption of prosecutorial vindictiveness.

15 Onh review, we hold that +the defendant did not
establish a realistic likelihood of vindictiveness in this case
and that a presunption of vindictiveness therefore does not
apply. W also determine that the defendant has failed to
establish actual vindictiveness. W therefore reverse the

deci sion of the court of appeals.
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l.

16 The relevant facts are as follows. In Cctober 1994
the defendant was arrested after his girlfriend' s five-year-old
daughter conpl ained that he had sexually assaulted her. At the
prelimnary hearing on Cctober 24, 1994, the victim testified
that the assault occurred when the defendant entered her bedroom
and laid her body on top of his. She stated that during the

assault he touched her vagina with his hand and wth his penis.

17 The State filed an information charging the defendant
with one count of first-degree sexual assault of a child in
violation of Ws. Stat. § 948.02(1)(1991-92).1 The def endant
rejected the State’s offer to reduce the charge to second-degree
sexual assault in exchange for the defendant’s guilty plea. The
case proceeded to trial in the Grcuit Court of MIwaukee
County, Judge Diane S. Sykes, on Cctober 31, 1995. On Novenber
3, 1995, the jury stated that they were wunable to reach a
verdict in the case, and the trial court ordered a mstrial
Nei ther party objected to the mstrial order.

18 At a hearing on Novenber 6, 1995, the defense attorney
indicated that the prosecutor intended to file an anmended
i nformati on. The trial court set the case for retrial on

December 4, 1995.

1 Al subsequent references to the Wsconsin Statutes refer
to the 1991-92 vol unes unl ess ot herw se indicat ed.



No. 97-1360-CR

19 On Novenber 14, 1995, the prosecutor filed an anended
information charging the defendant with two counts of first-
degree sexual assault of a child in violation of Ws. Stat.
8 948.02(1) (one count based on the defendant’s touching of the
victims vagina with his finger, the other count based on the
defendant’s touching the victim with his penis), and one count
of burglary in violation of Ws. Stat. 8§ 943.10(1)(f) (based on
the defendant’s entry into the victinms bedroom with intent to
commt a felony). In a notion acconpanying the anended
information, the prosecutor explained that under the facts of
the case the defendant could properly be prosecuted for these
three charges, and that the jury should have the opportunity to
consider all of the appropriate charges relating to the course
of conduct.

1120 On Novenber 28, 1995, the defendant filed a notion to
dismss the anended information, alleging in part that the
prosecutor’s filing of additional charges after the mstrial
gave rise to a presunption of prosecutorial vindictiveness
because a realistic |ikelihood of vindictiveness existed under
t he circunstances of the case.

11 On Decenber 4, 1995, the prosecutor wote a letter to
the defendant offering to withdraw the anmended information in
exchange for the defendant’s agreenent to plead guilty to a

single count of first-degree sexual assault.? The letter stated:

2 This letter, which the court of appeals quoted in
its decision, see Johnson, 223 Ws. 2d at 88, was entered
into the record before this court.
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Dear M. Wasser man:

I’m witing to you regarding State v. Hayes Johnson,
case nunber F94-3955.

Attached please find the State’'s Brief in Qpposition
to the Defense Mtion to Dismss the Anmended
Information and a copy of the letter of transmttal to
the Court.

| also summarize herein our discussion of Saturday,
Decenber 2, 1995, regarding a possible resolution of
this matter. As you know, your client is currently
charged with:

Two counts of First Degree Sexual Assault of a
Child

One count of Burglary.

He faces 90 years in prison; if your client wishes to
reduce his exposure, the State nakes the follow ng
of fer:

Plead guilty to only one count of First Degree
Sexual Assault of a Child; the State will w thdraw the
Amended Information, thereby dismssing the second
count of First Degree Sexual Assault of a Child and
the Burglary and recommend a Presentence Report; the
State is willing to advise the Court that the State
does not recommend the inposition of maxi num sentence
and to |eave the sentence to the Court; you are free

to argue for what ever sentence you feel IS
appropriate, including placenent in a counselling
program Further, I wll recomend that the sentence

run concurrent to your client’s probation revocation
tine.

It is ny hope that these very young children, only 5
and 7, can be spared additional Court intrusions in
their young lives. That is why | amwlling to offer
to dismss charges constituting 50 years of prison
exposure, to recommend that the Court not inpose the
maxi mum sentence, to recommend concurrent tinme, to
| eave sentencing to the Court and you are free to nake
what ever recomendation you feel is appropriate. | f
we cannot reach a resolution that spares these young
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children from the trauma of another round of
testifying, and if the defendant is convicted of sone
or all of the charges, it is the State’s intention to
affirmatively and strongly recommend the inposition of
a very lengthy prison sentence which wll keep the
defendant in prison for many decades.

| have no objection to your client entering his plea
as an Alford plea, denying his guilt but accepting the
State’'s offer to cut his | osses.

If your <client wants to take advantage of the
opportunity to be out of prison in a relatively short
period of tinme, this offer is, in nmy judgnent, his
best bet to acconplishes [sic] that objective.

Thank you for your attention to this matter.
Si ncerely,

[ si gned]
Gale G Shel ton

12 That sane day, the trial court denied the defendant’s
nmotion to dismss. The court relied on the case |law of other
jurisdictions holding that there is no presunption of
prosecutorial vindictiveness when additional charges are filed
after a mstrial caused by a hung jury. The court explained
that the hung jury and mstrial put the parties back in the
position they were in before the trial began. Because the
prosecutor would clearly have had the discretion to file these
charges before the trial, there was no presunption of
vindictiveness raised by filing them after the mstrial.
Finding no other evidence of prosecutorial vindictiveness, the
court denied the notion.

13 The defendant rejected the state’s plea offer, and the

case proceeded to retrial. On Decenber 7, 1995, the jury found
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the defendant gquilty of both counts of first-degree sexual
assault, but not guilty of burglary.

14 The defendant was subsequently sentenced to 20 years
in prison on each count of sexual assault, to be served
consecutively. In a nmotion for postconviction relief, the
def endant renewed his claim that the anended information should
have been dism ssed because of prosecutorial vindictiveness.
The trial court denied the notion, and the defendant appeal ed.

15 The court of appeals reversed the trial court’s order
denyi ng postconviction relief and remanded the case for further
pr oceedi ngs. The court concluded that the defendant had
established both (1) that he had exercised a protected right,
his right to a jury trial; and (2) that there was a realistic
i kel i hood that the prosecutor had added new charges to punish
him for exercising this right. Johnson, 223 Ws. 2d at 94.
Specifically, the court determned that the institutional bias
against retrials and the prosecutor’s offer to wthdraw the
amended information in exchange for a guilty plea were
sufficient to trigger a presunption of prosecutori al
vindictiveness. 1d. at 95. The State petitioned for review of
this decision of the court of appeals.

.

116 In reviewing a prosecutorial vindictiveness claim we
are mndful of the fact that a prosecutor has great discretion
in charging decisions and is generally answerable for those

decisions to the people of the state and not the courts. State

v. Karpinski, 92 Ws. 2d 599, 607-08, 285 N.W2d 729 (1979). W




No. 97-1360-CR

review a prosecutor’s charging decisions under an erroneous
exerci se of discretion standard. 1d. at 609.

17 In order to decide whether a prosecutor’s decision to
bring addi ti onal char ges constituted prosecutori al
vindictiveness in violation of +the defendant’s due process
rights, we first nust determne whether a realistic |ikelihood
of wvindictiveness exists; if indeed it does exist, then a
rebuttable presunption of prosecutorial vindictiveness applies.

If we conclude that no presunption of vindictiveness applies,
we next nust determ ne whether the defendant has established
actual prosecutorial vindictiveness.

118 The | egal principles sur roundi ng prosecutori al
vindi ctiveness clainms present questions of [aw that we review de

novo. United States v. Contreras, 108 F.3d 1255, 1262 (10th

Cr. 1997). However, we review the lower court’s finding of
fact regardi ng whet her the defendant established actual
vindi ctiveness under the clearly erroneous standard. Id. at
1262.
A

119 There is a dearth of Wsconsin precedent to guide our
anal ysi s. Wsconsin courts have examned clains of judicial
vindi ctiveness in sentencing after appeal and reconviction. See

State v. Stubbendick, 110 Ws. 2d 693, 329 N wW2d 399 (1983) and

State v. Tarwid, 147 Ws. 2d 95, 433 NNW2d 255 (Ct. App. 1988).

The court of appeals has considered a claim of prosecutorial
vindictiveness in a prosecutor’s filing of an additional charge

after a defendant’s successful appeal. State v. Edwardsen, 146
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Ws. 2d 198, 430 NwW2d 604 (C. App. 1988). However, no
previ ous Wsconsin case has examned a claim of vindictiveness
arising before a defendant’s successful appeal. We begin our
anal ysis by examning the United States Suprenme Court cases that
established the | egal doctrine of prosecutorial vindictiveness.
120 The | egal principles sur roundi ng prosecutori al
vindi ctiveness developed in a series of United States Suprene
Court cases recognizing the basic principle that it is a
violation of due process when the state retaliates against a
person “for exercising a protected statutory or constitutional

right.” United States v. Goodw n, 457 U.S. 368, 372 (1982).

121 The Court first recognized this principle in the
context of a judge’'s inposition of an increased sentence after a

new trial, in North Carolina v. Pearce, 395 U S 711 (1969).

The Court held that when a judge inposes an increased sentence
after a defendant obtains a new trial upon appeal, the judge
must set forth in the record affirmative reasons “based upon
objective information concerning identifiable conduct on the
part of the defendant.” Pearce, 395 U. S. at 726. In effect,
Pearce “applied a presunption of vindictiveness, which nay be
overconme only by objective information in the record justifying
the increased sentence.” Goodwi n, 457 U. S. at 374.

22 The Court extended Pearce’ s reasoning to prosecutorial
actions that result in increased punishnent after a new trial in

Bl ackl edge v. Perry, 417 U.S. 21 (1974). The defendant in

Bl ackl edge was convicted of a m sdeneanor assault charge in a

bench trial before the district court. ld. at 22. After his
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conviction in district court, the defendant filed a notice of
appeal requesting a new trial in superior court, which was his
absolute right under North Carolina law. |1d. Before the new
trial, the prosecutor obtained a new grand jury indictnent
replacing the msdenmeanor assault charge with a felony assault
charge. |1d. at 23. The defendant was convicted of the felony
charge. 1d.

123 In considering whether the defendant’s due process
rights were violated, the Court noted that “the Due Process
Clause is not offended by all possibilities of increased
puni shment upon retrial after appeal, but only by those that
pose a realistic likelihood of ‘vindictiveness.”” Id. at 27. A
realistic Ilikelihood of vindictiveness existed in the case
because the prosecutor had the neans to discourage appeals by
“upping the ante” against the defendant wth a nore serious
charge. |Id. at 27-28. Although there was no evidence of actual
malice or bad faith on the part of the prosecutor, the
apprehension of a retaliatory notive could not be allowed to
deter the defendant’s statutory right to appeal. Id. at 28.
The Court did note that “[t]his would clearly be a different
case” if the State had established that the new charge was based
on new events and could not have been brought in the origina
proceeding. |d. at 29 n.7. However, under the circunstances of
the case, it was constitutionally inpermssible for the State to
bring the nore serious charge in response to the defendant’s

appeal . 1d. at 28-29.

10
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24 The Court declined to extend the principles of Pearce
and Bl ackledge to a prosecutor’s pretrial filing of increased

charges in Bordenkircher v. Hayes, 434 U S. 357 (1977). The

prosecutor in Bordenkircher carried out an explicit threat to

file nore serious charges agai nst the defendant if the defendant
refused to plead gquilty to a |less serious offense.

Bordenkircher, 434 U.S. at 358-59. The Court held that the

prosecutor’s conduct did not violate the defendant’s due process
rights. [Id. at 365.

125 The Court explained that both Pearce and Bl ackl edge
involved “the State’s unilateral inposition of a penalty upon a
def endant who had chosen to exercise a legal right to attack his
original conviction¥%a situation ‘very different from the give-
and-take negotiation common in plea bargaining between the

prosecution and defense, which arguably possess relatively equal

bargai ning power.’” Id. at 362, quoting Parker v. North
Carolina, 397 U S. 790 (1970). The due process violation at
issue in Pearce and Bl ackledge “lay not in the possibility that
a defendant mght be deterred from the exercise of a |[egal
right, . . . but rather in the danger that the State m ght be
retaliating against the accused for Jlawfully attacking his
conviction.” Id. at 363 (citations omtted). No simlar
el ement of retaliation against a defendant existed in the plea
bargain context “so long as the accused is free to accept or

reject the prosecution’s offer.” Id.

11
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26 In reaching this conclusion, the Court was m ndful of
the prosecutor’s great discretion in charging decisions. As

| ong as probabl e cause supports the charged of fenses:

[ T] he decision whether or not to prosecute, and what
charge to file or bring before a grand jury, generally

rests entirely in [the prosecutor’ s]
di scretion . . . . To hold that the prosecutor’s
desire to induce a qguilty plea is an ‘unjustifiable
standard,’” which, like race or religion, may play no

part in his charging decision, wuld contradict the
very premses that underlie the concept of plea
bargaining itself.” 1d. at 364-65.

Therefore, the Court held that no rigid constitutional rule of
prosecutorial vindictiveness applied. 1d. at 365.
27 The Court again declined to recognize a presunption of

vindictiveness in the pretrial context in United States .

Goodw n. The defendant in Goodwin was charged with several
m sdenmeanor and petty offenses based on his conduct during a
traffic stop by a United States Park Policeman and was arrai gned
before a United States Magistrate. Goodwi n, 457 U. S. at 370

After initiating plea negotiations with the prosecutor, the
def endant decided to reject a guilty plea and requested a jury
trial in district court. 1d. at 371. The case was transferred
to the district court, and an Assistant United States Attorney
[ AUSA] assuned the role of prosecutor. |1d. The new prosecutor
obtained an indictnent charging the defendant with one felony
and three related m sdeneanors, and the defendant was convicted
of the felony and one m sdeneanor. |d. The defendant noved to

set aside his conviction on the ground that the filing of the

12
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felony charge gave rise to an inpermssible appearance of
retaliation. Id.

128 In considering the defendant’s argunent, the Court
noted that “[t]he inposition of punishnent is the very purpose
of virtually all crimnal proceedings.” Id. at 372. Thus, a
punitive notivation alone cannot distinguish justifiable

governnmental response to crimnal conduct from inpermssible

governmental response to non-crimnal, protected activity. Id.
at 372-73. The presunption of vindictiveness is therefore
l[imted to “cases in which a reasonable |ikelihood of
vindi ctiveness exists.” [|d. at 373.

129 The Court further explained that an inflexible
presunption of vindictiveness nust be viewed wth particular
caution in the pretrial setting. |1d. at 381. The prosecutor’s
initial charging decision “may not reflect the extent to which
an individual 1is legitimtely subject to prosecution,” and
before trial, the prosecutor nust remain free to exercise his or
her broad discretion to determ ne which charges properly reflect
society’s interests. 1d. at 382.

30 The Court then examned the nature of the right
asserted by the defendant. After initiating plea negotiations,
the defendant asserted his right to a jury trial. Id.  Under

Bordenkircher, “the nmere fact that a defendant refuses to plead

guilty and forces the government to prove its case 1is
insufficient to warrant a presunption that subsequent changes in
the charging decision are unjustified.” ld. at 382-83. The

Court also pointed out that the case wuld not involve a

13
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duplicative expenditure of resources or ask the prosecutor “‘to
do over what it thought it had already done correctly.’”” Id. at
383 (citation omtted).

131 Finally, the court explained that “[p]erhaps nost
inportantly, the institutional bias against the retrial of a
deci ded question that supported the decisions in Pearce and
Bl ackl edge sinply has no counterpart in this case.” Id. at
383. In sum although a defendant in an appropriate case m ght
prove that a prosecutor’s charging decision was notivated by
actual vindictiveness, “a nmere opportunity for vindictiveness is
insufficient to justify the inposition of a prophylactic rule.”

Id. at 384.

132 Thus, the United States Suprene Court has set forth a
prophylactic rule that a presunption of vindictiveness arises
when a prosecutor files nore serious charges against a defendant
after the defendant appeals his conviction and wins a new trial.

However, the Court has not extended this presunption to the
pretrial context.
B

133 W& now nust apply these legal principles to the facts
of this case. W begin by considering the defendant’s argunent
that a presunption of vindictiveness has arisen in his case
The defendant acknowl edges that he bears the burden of
establishing that under the ~circunstances of his case a
realistic likelihood of vindictiveness exists, giving rise to a

presunption of vindictiveness. Br. of Def.-Appellant at 12.

14
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134 The relevant circunstances are as follows. The
defendant’s first trial on a single count of first-degree sexual
assault ended in a mstrial when the jury was unable to reach a
verdict. The prosecutor subsequently anended the information by
addi ng two new charges against the defendant: a second count of
first-degree sexual assault of a child, and a count of burglary.

In the Decenber 4, 1995 letter, the prosecutor offered to
withdraw the anmended information and thereby dismss the
additional charges in exchange for the defendant’s guilty plea
to the single count of first-degree sexual assault. The
def endant declined the offer and was convicted of the two counts
of first-degree sexual assault.

135 As noted, United States Suprenme Court cases have
applied a presunption of prosecutorial vindictiveness to the
filing of increased charges after a successful appeal, but have
not extended this presunption to the pretrial context. The
Court has never considered a vindictiveness claim in the
m strial context.

136 Courts in other jurisdictions have pointed out that a
m strial does not fall clearly into either the pretrial or the

post-trial category. See, e.g., United States v. Miys, 738 F.2d

1188, 1190 (11th Cr. 1984). In cases |ike the one before us

the Seventh Crcuit has observed that “[c]ourts have
consistently held that no realistic likelihood of vindictiveness
is found when a jury is deadl ocked and both parties agree that a

declaration of mstrial is a necessity.” United States v.

Whal ey, 830 F.2d 1469, 1479-80 (7th Cr. 1987), abrogated in

15
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part on other grounds by United States v. Durrive, 902 F.2d 1221

(7th Gir. 1990).%® Many state courts are in agreenent.? These
courts generally reason that no appearance of vindictiveness is
created when a prosecutor adds charges after a mstrial caused
by a hung jury, because the defendant has exercised no protected
right against which the prosecutor mght retaliate. Mays, 738
F.2d at 1190 (“Mays did not pursue any right such as would
instigate retaliatory action on the part of the prosecution.

Thus, the additional charges cannot be characterized as having

arisen from any exercise of a protected right.”). See al so

3 See also Contreras, 108 F.3d at 1263-64 (10th Gr. 1997);
United States v. Fiel, 35 F.3d 997, 1007-08 (4th GCr. 1994);
United States v. Khan, 787 F.2d 28, 32 (2d Cr. 1986); United
States v. Ruppel, 724 F.2d 507, 507 (5th Cr. 1984); United
States v. Thurnhuber, 572 F.2d 1307, 1310 (9th Cr. 1977); Mays,
738 F.2d at 1190. See also United States v. Marrapese, 826 F.2d
145, 149 (1st CGr. 1987)(expressing doubt that a presunption of
vindictiveness could apply to added charges after a mstrial
caused by a hung jury and holding that in any case the
prosecutor’s expl anati on rebutted any I'i kel i hood of
vi ndi ctiveness); Wayne R LaFave and Jerold H Israel, Crimna
Procedure 8 13.7 at 84 n.29.1 (Supp. 1991)(noting that there is
a dispute as to whether a presunption applies “in cases which
are not entirely in a pretrial setting but in which there was
not a conviction and appeal 7).

4 State v. WIkins, 534 So. 2d 705, 706 (Fla. 1988); Giffin
v. State, 464 S.E. 2d 371, 376 (Ga. 1995); Harris v. State, 481
N.E. 2d 382, 385-86 (Ind. 1985); Wods v. State, 775 S.W2d 552,
555-56 (Mo. 1989)(deciding in a review for plain error that the
filing of nore serious charge after a mstrial did not raise a
recogni zabl e presunption of vindictiveness); State v. Person,
781 S.W2d 868, 871 (Tenn. Crim App. 1989); Wodson v. State
777 S.W2d 525, 529 (Tex. C. App. 1989). But see Twi ggs V.
Superior Court, 667 P.2d 1165, 1173 (Cal. 1983)(concl udi ng that
a strong presunption of vindictiveness was warranted by the
filing of an anmended information after a mstrial caused by a
hung jury).

16
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Khan, 787 F.2d at 33 (“Defendant did nothing here that was
likely to inspire the wath of the prosecutor.”); Waley, 830
F.2d at 1479 (“Appellant Whal ey took no action; he exercised no
statutory or constitutional right, and cannot now claim that he
was penalized for exercising such a right.”); WMrrapese, 826
F.2d at 149 (*“[I]Jt is wunlikely any retaliatory aninus flowed
from the first trial’s ending in a mstrial; after all, the
mstrial was due to a hung jury, not to any l|legal challenge by
Mar r apese. ”).

137 The defendant concedes that the weight of authority
holds that no presunption of vindictiveness arises when
addi tional charges are brought after a mstrial caused by a hung
jury. He argues, however, that a presunption of vindictiveness
may arise when a prosecutor files additional charges after a
m strial caused by a hung jury if the defendant establishes a
realistic |ikelihood of vindictiveness under the circunstances
of the case. He contends that a realistic |Iikelihood of
vindictiveness exists in his case because a defendant after a
mstrial caused by a hung jury is in the sane position as a
def endant on remand after reversal of his conviction of appeal

He also contends that, |ike a defendant who has successfully
chal | enged his conviction by exercising the right to appeal, he
seeks a second trial based upon the assertion of a protected
| egal right%the right to a jury trial.

138 Like the great mmjority of federal courts, we find
this reasoni ng unpersuasive. The presunption of vindictiveness

that arose after the defendant’s successful appeal in Bl ackl edge

17
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does not arise after a mstrial caused by a hung jury, because
after a mstrial there is no realistic likelihood that the state
is retaliating against the defendant’s protected right to
appeal . Subsequent to Blackledge, the United States Suprene
Court’s prosecutorial vindictiveness decisions “have all been
rooted in a relatively sinple proposition: one may not be
puni shed for the exercise of a protected right.” Miys, 738 F.2d
at 1190 (citing Ruppel, 724 F.2d at 508)(enphasis in original).

In this case, there is no realistic Ilikelihood that the
def endant was being punished for exercising a protected right,
because the defendant did not bring about the need for a retrial
by exercising a protected right. The retrial was necessary
because of the jury’s inability to reach a verdict, not because

of the exercise of any right by the defendant.®> Mays, 738 F.2d

° This is why all of the cases relied upon by the dissent,
except for Tw ggs, are distinguishable. Those cases invol ved
mstrials granted upon the defendant's notion, to preserve fair
trial rights. See In re Bower, 700 P.2d 1269, 1276 (Cal. 1985)
(noting that the defendant was granted a mstrial "which was
necessary to insure the fairness of the proceedings against
him); Murphy v. State, 453 N E 2d 219, 223 (Ind. 1983) (noting
that a mstrial was declared upon the defendant's notion because
of the prosecutor's use of inproper identification procedures
tainted the trial); United States v. Jam son, 505 F.2d 407, 409,
416 (D.C. Cir. 1974) (noting that a mstrial was declared upon
the defendant's notion because of ineffective assistance of
counsel and declining to distinguish between attacks on the
fairness of crimnal proceedings before and after trial); United
States v. D Alo, 486 F.Supp. 954, 959 (D.R 1. 1980) ("The very
sane concern evident in the Suprene Court cases . . . exists in
this case; the defendant is in effect being penalized for noving
for a mstrial.").

18
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at 1190; Khan, 787 F.2d at 33; Waley, 830 F.2d at 1479;
Marr apese, 826 F.2d at 149.

139 The defendant argues that he did cause the retrial by
exercising a protected right%the right to a jury trial. He
contends that a realistic |I|ikelihood of vindictiveness was
created by the prosecutor’s efforts to persuade him to plead
guilty and forego this right. W agree with the federal circuit
courts that have consistently rejected this reasoning.

40 In United States v. Khan, the jury in the defendant’s

first trial on drug charges was unable to reach a verdict on any
of the charges against him Khan, 787 F.2d at 30. After the
mstrial, the AUSA attenpted to persuade the defendant to plead
guilty to a single l|lesser charge instead of proceeding to
retrial. 1d. The AUSA specifically warned the defendant that a
superseding indictnent mght be filed before the second trial
Id. The defendant rejected the plea offer, and the AUSA filed a
supersedi ng indictnent containing additional charges. Id. The
defendant then expressed interest in pleading to a |esser
charge, but the AUSA rejected this offer. Ild. At the second
trial, the defendant was convicted on nost of the counts. Id.

The defendant chall enged his convictions on the grounds that the

filing of additional charges after the defendant rejected a plea

The only case the dissent cites that actually recognized a
realistic likelihood of vindictiveness when increased charges
were brought after a mstrial that resulted from a hung jury,
rather than the defendant's exercise of a protected right, is
Tw ggs, 667 P.2d at 1170.
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offer gave rise to an unrebutted presunption of prosecutorial
vindictiveness. 1d. at 30-31.
141 The court rejected the defendant’s claim reasoning

t hat :

It was not the defendant’s request for a trial that
precipitated the possible duplication of resources and
raised the spectre of the prosecution avenging the
defendant’s rightful exercise of a constitutional
right. The root cause of these troubles was the
jury’'s inability to agree on a verdict Coe But
the government did not object to a mstrial. .
It is difficult to see how this would pronpt a
prosecutor to act vindictively towards a defendant;
all agreed that the action taken by the Court was
necessary under the circunstances. United States .
Thur nhuber, 572 F.2d 1307, 1310 (9th Cr. 1977).
Def endant did nothing here that was likely to inspire
the wath of the prosecutor.

Id. at 32-33. As to the defendant’s argunent that his rejection
of a guilty plea mght have sparked a vindictive response, the
court thought that it was “unrealistic to assune that the
government’s probable response to a defendant’s choice to
exercise his fundanental right to a trial would be to seek to
penal i ze and deter, Goodwin, 458 U S. at 381, 102 S.Ct. at 2492,
even if that choice follows on the heels of a mstrial.” [Id. at
33.

142 The Tenth Circuit followed this reasoning in United

States v. Mrales, 108 F.3d 1213 (10th Cr. 1997). I n that

case, the jury at the defendant’s first trial was unable to
reach a verdict on charges of conspiracy to distribute marijuana
and noney | aunderi ng. ld. at 1216. Before retrial, and after

the defendant rejected several plea offers, the United States
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filed a superseding indictnment increasing the charges against
t he defendant. Id. at 1220 and n.5. The court rejected the
defendant’s claim that the increased charges should have been
di sm ssed because of prosecutorial vindictiveness. |1d. at 1220.

Cting Khan, the court explained that under Bordenkircher, “‘in

the “give-and-take” of plea bargaining there is no elenent of
retaliation so long as a defendant remains free to accept or
reject the offer.”” Id. at 1120 n.5 (citing Khan, 787 F.2d at
31).

143 We determne that the same reasoning applies to the
defendant’s case and conclude that the fact that the prosecutor
filed the additional charges during plea negotiations does not
create a realistic |likelihood of vindictiveness. As the federal

courts have noted, Bordenkircher confirmed the legitimcy of

pl ea bargaining and found no elenent of retaliation in the give-

and-take of plea negotiations. Bordenkircher, 434 U S. at 363

The governnent’s interest in persuading the defendant to enter
a gquilty plea therefore does not justify a presunption of
vi ndi ctiveness before trial. Goodwin, 457 U.S. at 384. W find
no reason that a different rule should apply after a mstria

caused by a hung jury. Accord Morales, 108 F.3d at 1220 n.5

Khan, 787 F.2d at 33; Mays, 738 F.2d at 1190.

144 The defendant nekes one additional argunment in
attenpting to establish that a presunption of vindictiveness
should apply in this case. He contends that the “lack of any

legitimate reasons” for filing the additional charges supports a
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presunption of prosecutorial vindictiveness. Def . - Appel l ant’ s
Br. at 18.

45 This argunent msinterprets the law. As the defendant
acknowl edges earlier in his brief, Def.-Appellant’s Br. at 12,
the burden is on the defendant to establish a realistic
i kel ihood of vindictiveness giving rise to a presunption of
vi ndi cti veness. Once a presunption of vindictiveness s
established, the prosecutor may rebut it with an expl anation of
the objective circunstances that |ed the prosecutor to bring the

addi tional charges. Marrapese, 826 F.2d at 149; Crozier .

Wom ng, 882 P.2d 1230, 1234 (Wo. 1994); see al so Stubbendick

110 Ws. 2d at 698-99 (explaining that a trial judge may
overconme the presunption of vindictiveness that is created when
a defendant receives an increased sentence after a new trial by
stating sufficient objective reasons for the sentence in the
record). Because the defendant has failed to establish that a
realistic |ikelihood of vindictiveness exists in his case, the
burden has not yet shifted to the prosecutor to rebut a
presunption of vindictiveness.

46 1n conclusion, we reject the defendant’s argunent that
a presunption of vindictiveness arose under the circunstances of
this case.

C.

47 Qur conclusion that a presunption of vindictiveness
does not exist in this case does not end our inquiry into
whet her prosecutori al vi ndi cti veness has vi ol at ed t he

defendant’ s due process rights. As Goodwi n notes, even when a
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presunption of vindictiveness does not apply, a defendant may
still establish that the prosecutor’s decision to add charges
was actually notivated by a desire to retaliate against the
defendant “for doing sonmething that the law plainly allowed him

to do.” Goodwi n, 457 U. S. at 384; see also Stubbendick, 110

Ws. 2d at 699 (“Wwere a sentencing or resentencing record
exhibits actual vindictiveness, that too would constitute an
abuse of discretion.”). To establish actual vindictiveness,
“there nust be objective evidence that a prosecutor acted in
order to punish the defendant for standing on his legal rights.”
Whal ey, 830 F.2d at 1479 (citing Goodwi n, 457 U. S. at 380-81).
W reiterate that the lower court’s finding of fact regarding
whet her the defendant established actual vindictiveness is
reviewed under the clearly erroneous standard. Contreras, 108
F.3d at 1262.

148 At the trial court, the defendant relied only on his
argunment that a presunption of vindictiveness applied because of
the increased charges. However, the trial court specifically
determned that there was no evidence of vindictiveness in the
absence of a presunption. In his brief to the court of appeals,
the defendant argued that the facts of the case suggested actual
vindi ctiveness, but the court of appeals did not need to address
that issue because it applied a presunption of vindictiveness.
Before this court, the defendant argues that the sane
circunstances that support a presunption of vindictiveness¥the
“lack of any legitimte reasons” for the new charges and the

Decenber 1995 | etter3al so establish actual vindictiveness.
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149 We conclude that the trial court’s determ nation that
the defendant failed to produce evidence establishing actual
vi ndi ctiveness was not clearly erroneous. Alnost all of the
circunstances that the defendant clains establish actual
vindictiveness essentially amount to allegations that the
prosecutor failed to point to new information that led her to
file the additional charges. For instance, the defendant points
out that there was sufficient evidence to support the two
separate sexual assault charges from the outset of the case, and
that the prosecutor has not argued that additional or new
information led her to file the additional charges. He al so
notes that the same prosecutor handled both trials, and that he
did not conmt any new crinmes or other conduct that would affect
the prosecutor’s chargi ng deci sion.

150 W& are not persuaded that these factors establish
actual vindictiveness. At the time of filing the anended
information, the prosecutor explained that she believed that the
jury should have the opportunity to hear all of the appropriate
charges arising out of the course of conduct. In addition, in
her brief in response to the defendant’s nmotion to dismss the
anmended information, the prosecutor expressly denied any

retaliatory notive and further explained that:

[T]he State has reassessed it[s] presentation of the
evi dence, taking into account the additional wtnesses
devel oped between the mstrial and now and the
devel opment of the case during the first jury trial
oo It is the State’s view that the jury should
hear the three charges in the Anended Information and
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that they nost accurately fit the evidence presented
on behalf of the State.

Prosecutors have great discretion in charging decisions and are
specifically authorized to proceed under any or all statutory
provisions that apply to a particular course of conduct.
Kar pi nski, 92 Ws. 2d at 607-08 (quoting Ws. Stat. 8§ 939.65).
W conclude that the prosecutor’s belief that sufficient
evi dence exists to support a conviction of a new charge provides
justification for the decision to file additional charges.?®

Crozier, 882 P.2d at 1233. See also Penley v. State, 506 N. E.2d

806, 811 (Ind. 1987)(holding that a prosecutor’s desire to
i ncrease the chances of conviction by adding a burglary charge
before the defendant’s third trial on a rape charge was
“perfectly permssible” and wthin the prosecutor’s broad
di scretion).

151 The Ilast piece of evidence on which the defendant
relies to establish vindictiveness is the prosecutor’s Decenber
1995 letter offering to withdraw the amended information in
exchange for a guilty plea to the original charge. Al though the
| etter does suggest that the prosecutor was strongly notivated

to persuade the defendant to plead gquilty to the original

® The trial court rejected the defendant’s argunent that
there was no testinony at the prelimnary hearing to establish
that the defendant |acked consent to enter the victims bedroom
The defendant was ultimately acquitted of the burglary charge.
W note that if there were a case in which a defendant
established that a prosecutor erroneously exercised his or her
discretion in deciding to bring a charge, such evidence would
likely be relevant to the question of whether the addition of
charges was notivated by actual prosecutorial vindictiveness.
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charge, it is not evidence of prosecutorial vindictiveness. As

previ ously discussed, Bordenkircher rejected the argunent that a

prosecutor’s attenpt to persuade a defendant to plead guilty by
filing increased charges before trial constitutes prosecutoria
vi ndi cti veness. Filing additional charges in an attenpt to
obtain a guilty plea does no nore than “present[] the defendant
with the unpleasant alternatives of forgoing trial or facing

charges on which he was plainly subject to prosecution,” and

does not violate the Due Process ( ause. Bor denki rcher, 434
U S. at 365.
152 Furthernore, the letter itself suggests a non-

vindictive reason for the prosecutor’s strong notivation to
obtain a plea. In the letter, the prosecutor explains that she
hopes that the defendant will plead guilty to spare the victim
and her young sister from “additional Court intrusions in their
young lives” and “from the trauma of another round of
testifying.”

53 The prosecutor’s desire to spare the victim and her
sister from testifying at a second trial 1is supported by
research docunenting that testifying against abusers has many
adverse effects on children. See Julie A Anderson, The Sixth

Amendnent : Protecting Defendants’ R ghts at the Expense of

Child Victins, 30 J. Marshall L. Rev. 767, 777-79 (1997); L.

Christine Brannon, The Trauma of Testifying in Court for Child

Victins  of Sexual Assaul t V. the Accused s Ri ght to

Confrontation, 18 Law & Psychol. Rev. 439 (1994). The negative

enoti onal consequences of such experiences for children include
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feelings of shane, guilt, and betrayal. Anderson at 779;
Brannon at 442-43. Testifying in court may al so cause the child
to reexperience feelings of helplessness and powerlessness.
Brannon at 442. St udi es show that having to testify nore than
once is especially traumatic. Anderson at 777 n.61. The nunber
of times a child nust repeat the story of his or her abuse is
one of the strongest predictors of trauna. Brannon at 441-42.
Thus, there is evidence that the prosecutor’s concern for the
child victimand w tness was wel |l founded.

154 In addition, the prosecutor’s desire to spare the
children from another round of testinmony was also in conformty
with her statutory duty to child victinse and w tnesses. I n
cases involving child victinse and wtnesses, the Wsconsin
| egislature has inposed on prosecutors the duty to “take
appropriate action to . . . mnimze the length of tine the
child nust endure the stress of his or her involvenent in the
proceedi ng.” Ws. Stat. § 971.105. In this case, if the
prosecutor had been able to persuade the defendant to plead
guilty, she would have elimnated the need for the child victim
and witness to endure the harnful effects of testifying at the
second trial

155 The defendant argues that the desire to prevent the
children from testifying is not a legitimte prosecutorial
noti vati on, because it shows that the decision to file
additional charges was notivated by a desire to persuade the
defendant to plead qguilty. Def.-Appellant’s Br. at 28.

However, as we have repeatedly explained, “[t]o hold that the
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prosecutor’s desire to induce a guilty plea is an ‘unjustifiable
standard,’ which . . . may play no part in his charging
decision, would contradict the very prem ses that underlie the

concept of plea bargaining itself.” Bordenkircher, 434 U S. at

364- 65. The prosecutor’s desire to obtain a quilty plea
t heref ore does not establish prosecutorial vindictiveness.

56 In conclusion, we determne that the trial court’s
decision that the defendant failed to produce objective evidence
establishing his claim of actual prosecutorial vindictiveness
was not clearly erroneous.

[T,

157 Having applied the relevant legal principles to the
facts of this case, we hold that the defendant has failed to
establish a presunption of ©prosecutorial vindictiveness or
actual prosecutorial vindictiveness. W therefore reverse the
deci sion of the court of appeals.

By the Court.—JFhe decision of the court of appeals is
reversed

158 Diane S. Sykes, J. did not participate.
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59 SHI RLEY S. ABRAHAMSON, CHI EF JUSTICE (dissenting).
Wen a defendant denonstrates, followng a mstrial, that a
prosecutor has added a nore serious charge or has brought
additional charges based on the sanme course of conduct as the
initial charge, | conclude that the defendant has established a
realistic likelihood that the prosecutor acted vindictively.

60 Accordingly | conclude that the burden is on the
prosecutor in the present case to rebut this finding of a
realistic likelihood of vindictiveness. The State nust explain
what objective circunstances |led the prosecutor to bring the new
charges. The prosecutor nust explain his or her actions so that
a “reasonable person would [not] think that there existed a
realistic likelihood of vindictiveness.” See Wayne R LaFave

and Jerold H Israel, Crimnal Procedure § 13.7(c) at 106 (2"

ed. 1999) (quoting United States v. Andrews, 663 F.2d 449 (6'"

Cir. 1980))."1

61 In the present case, the second count of sexual
assault and the burglary charge were added after the mstrial
These charges related to the same conduct for which the first
sexual assault charge was brought. The State does not contest

the defendant’s contention that the prosecutor did not |earn

11n United States v. Andrews, 633 F.2d 449, 455-456 (6'"
Cir. 1980) (en banc), the governnent increased the charges after
the defendants' pre-trial bail notion. The court stated, “[We
think that only objective, on-the-record explanations can
suffice to rebut a finding of realistic |ikelihood of
vindi ctiveness.” Andrews, 633 F.2d at 456.
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anyt hi ng new about this case after the prosecutor filed the one-
count information on which the first trial was based.

62 The majority opinion errs by equating the situation
presented by this case with a pre-trial scenario in which the
prosecutor is properly afforded great l|atitude in deciding what
charges to bring. The majority opinion states, “[We find no
reason that a different rule should apply after a mstrial
caused by a hung jury.” Mjority op. at § 43. A case in which
no mstrial occurred is different from one in which a mstrial
is declared. Saying the two are the sane does not nake themthe
sane.

163 The mpjority’s analysis does not properly account for
what the U S. Suprene Court has terned an “institutional bias”

against re-trying cases. United States v. Goodw n, 457 U. S

368, 377 (1982). \Wiile the present case resulted in a mstria
and not a conviction, the ®“institutional bias” recognized in

Goodwin also applies in this case.? In both a new trial after an

2 The Goodwi n analysis is instructive:

In contrast, once a trial begins — and certainly by
the tinme a conviction has been obtained —it is much
nore likely that the State has di scovered and assessed
all of the information against an accused and has nade
a determnation, on the basis of that information, of
the extent to which he should be prosecuted. Thus, a
change in the charging decision nade after an initial
trial Is conpleted is nmuch nore Ilikely to Dbe
inproperly notivated than is a pretrial decision.

United States v. Goodwin, 457 U S 368, 381 (1982); see
also State v. Edwardsen, 146 Ws. 2d 198, 203, 430 N.W2d 604
(Ct. App. 1988), stating:
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appeal and a new trial after a mstrial, a defendant’s exercise
of the protected right to trial forces a prosecutor to expend

addi tional resources to re-try a case.

164 The mjority opinion refers to several cases
consistent with its holding. The rule | endorse also has
support in other courts. In Twiggs v. Superior C. of San

Franci sco, 667 P.2d 1165 (Cal. 1983), the defendant endured a
trial and a mstrial due to a hung jury and was, upon remand
offered a "plea bargain®™ by the prosecution. The def endant
refused the offer and demanded a jury trial. The prosecutor
added charges based on the defendant’s prior felony convictions,
which the prosecutor had known about before the first trial
The California Supreme Court said these circunstances "strongly
suggest that the prosecutor wunilaterally inposed a penalty in

response to the defendant's insistence on facing a jury

retrial . . . ." Twiggs, 667 P.2d at 1171.° See also In re
I nstitutional dislike of retrials — rather than
legitimate concerns for the public welfare — m ght

subconsciously notivate a vindictive judicial or
prosecutorial response to a defendant's exercise of
his right to obtain a retrial of a decided question.

® The California Supreme Court expl ai ned:

The same considerations that led the [U S Suprene]

court to condemm such prosecutorial conduct in the
context of a postconviction appeal are applicable when
t he defendant asserts his right to a retrial after a
mstrial . As a prosecutor would have a considerable
stake in discouraging appeals requiring trials de
novo, so too would the prosecution in a case such as
this have a great interest in discouraging defendant's
assertion of a retrial, particularly since the
prosecution was unable to obtain a conviction in the
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Bower, 700 P.2d 1269 (Cal. 1985) (presunption of vindictiveness
attached when the defendant was charged with a nore severe crine

after a mstrial); Mrphy v. State, 453 N E. 2d 219, 227 (Ind.

1983) (same); United States v. Jam son, 505 F.2d 407, 413-16

(D.C. Cir. 1974) (sane); United States v. D Alo, 486 F. Supp.

954, 959-60 (D.RI. 1980) (sane). Al t hough all of these cases
except Twi ggs involved the situation where the mstrial was
granted on the defendant’s notion, their applicability to this
case is not dimnished. In any mstrial situation there is a
realistic likelihood that the prosecutor is adding charges to
puni sh the defendant for exercising his or her protected right
to proceed with a second trial.

165 | agree with the court of appeals that the cause be
remanded to the circuit court for an evidentiary hearing. The

circuit court should determ ne whether the prosecutor has net

first trial. Here, the defendant has endured a trial
and a mstrial due to a hung jury, and when he asserts
his right to a jury retrial rather than plead guilty
and accept a prison term he is faced wth the
possibility of greater punishnment than he could have
received if the prosecution had secured a conviction,
apparently as a result of pursuing his right to be
tried by a jury on retrial. Such a situation calls
for invoking the prophylactic rule enunciated in Perry
to protect against both the possibility that defendant
will be deterred from exercising a legal right, as
wel | as the danger that the state mght be retaliating
against the defendant for maintaining his innocence
and facing a retrial.

Twiggs v. Superior CG. of San Francisco, 667 P.2d 1165,
1170 (Cal. 1983).
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its burden to rebut the finding of a realistic I|ikelihood of
vi ndi cti veness.

166 For the reasons stated, | dissent.

167 |1 am authorized to state that JUSTICE WLLIAM A
BABLI TCH joins this dissent.






